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41. Akaroa wastewater disposal appeal
Reference: 19/484319

Presenter(s): Bridget O’Brien (Manager Planning and Delivery 3 Waters) and Brent Pizzey
(Associate General Counsel)

Confidentiality
Section under the Act: The public conduct of the part of the meeting would be likely to result in the

disclosure of information for which good reason for withholding exists under
section 7.

Sub-clause and Reason: s7(2)(g) - The withholding of the information is necessary to maintain legal
professional privilege.

Plain English Reason: To keep legal advice within the Council meeting confidential

Report can be released: When the appeal proceedings on this matter end.

1. Purpose of Report
1.1 For the Council to decide whether to withdraw the parts of its 2015 appeal to the Environment

Court (ENV-2015-CHC-065, Attachment A) against the Environment Canterbury (ECan)
decisions declining resource consents for a pipeline and discharge of treated wastewater into
the middle of Akaroa Harbour.

1.2 This is not a decision about whether the Council should continue with discharge to the
harbour as its preferred option. The Council is fully investigating other options that avoid
discharge of treated wastewater into the harbour. There will be a staff recommendation on
what wastewater disposal option to pursue either in the last quarter this year or early next
year.  The Council decision as to whether to continue with the Environment Court appeal for
treated wastewater discharge into the harbour relates solely to resources and timing, not to
the merits of that disposal option compared to other options.

2. Executive Summary
2.1 In 2011 the Council resolved to establish a new treatment plant for Akaroa wastewater to treat

it to the highest standard possible and to seek a new discharge of treated wastewater into the
middle of Akaroa Harbour as replacement for the existing treatment plant and discharge
(Council meeting 8 December 2011, item 22). The Council applied for resource consents from
the Council and from ECan in order to do that.

2.2 In 2015, Council and ECan declined the parts of those resource consents related to the
harbour outfall following a hearing. The Council as applicant appealed to the Environment
Court (Council resolution, item 20, 23 July 2015). The appeal has been on hold since then while
the Council as applicant has worked closely with the NgĻi Tahu parties and others
investigating other options that avoid discharge of treated wastewater into the harbour.

2.3 That decision by the Council on which option for disposal of treated wastewater to pursue will
be one made under the Local Government Act following completion of the Council’s
consideration of the options. It will be at that point that the Council will decide whether
discharge to the mid harbour remains its preferred option. Staff have been endeavouring to
keep the appeal open in the Court for the efficiency of it being on foot, rather than needing to
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lodge and pursue a fresh application following the re-consideration of options, and to avoid
any implications of pre-determination that could arise from withdrawing it.

2.4 In March 2019, staff indicated to the Court that staff considered that there could be a Council
decision on its preferred option – and as a result, a decision on whether to continue with the
appeal – by September 2019.

2.5 The Environment Court has now directed that the appeal will be heard in December 2019 and
that by 24 May 2019 the Council must agree with the other parties to the appeal on
timetabling steps to progress the appeal. Those timetabling steps include: deciding who the
Council’s experts are; briefing them; finding out the other parties' experts; agreeing on a
timetable for expert witness caucusing; proposing to the Court a date and process for public
advertisements that invite other people to join as parties to the appeal before the experts
caucus (so that we know what other experts may be involved).

2.6 There would therefore be extensive work required by staff and consultants between now and
24 May, and after 24 May, on pursuing the harbour outfall appeal - whilst at the same time still
investigating other options for the wastewater disposal that avoid discharge into the harbour.

2.7 As a result of the Court’s Directions referred to in paragraph 2.5 above, there are three options
for the Council:

Option 1. Comply with those timetabling directions while still investigating other options
and hope that there will be an opportunity for a Council decision on its preferred
option long before the 2 December 2019 hearing date.

Option 2. Cease investigating other options and pursue the appeal.

Option 3. Withdraw the appeal against the decline of resources consents needed for the
harbour discharge, and re-lodge a fresh resource consent application for that if
it is the preferred option following the Council decision on options.

2.8 Option 1 is not a reasonably feasible option, for three reasons:

1. It would be a drain on the Council’s resources as appellant - and on the resources of
NgĻi Tahu as a party to the appeal – to put resources into the timetabled steps needed
to progress to the hearing of the appeal while at the same time putting resources into
investigating other options.

2. Technical advice to the Council is now that further consideration of one of the options
– managed aquifer recharge - is going to slow the option assessment down again. This
now makes it unlikely that there will be a Council decision on its preferred option
before the December hearing date for the harbour outfall appeal.

3. The Council cannot reasonably continue with the appeal in December if the Council
has not at that stage completed its decision making process as to whether the
discharge option being pursued is its preferred option. It is likely that the application
would be declined by the Environment Court on those grounds.

2.9 Option 2 is not a reasonably feasible option, for reasons 2 and 3 above. It would also
undermine all the good work Council staff have done building relationships and investigating
options that are consistent with NgĻi Tahu values.

2.10 Option 3 is now the sole reasonably feasible option. The Council has the right to withdraw the
appeal if it does not wish to proceed with it. Withdrawing the appeal does not hinder the
Council from still including the harbour outfall as one of its options when deciding on its
preferred option. If at that time harbour outfall is still its preferred option, the Council would
apply for a new resource consent. If it takes this option Council staff will ensure that public
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messaging makes clear that harbour outfall is still one of the options being considered by the
Council.

2.11 The appeal points in the Council’s 2015 appeal include some matters related to odour, the
construction area on land – for which the Christchurch City Council is the respondent to the
appeal, as this was a land use consent needed from the Council - and other miscellaneous
points that must still be resolved. The Council’s decision in 2015 to pursue the appeal gave
delegated authority to the General Manager to progress those matters. Staff recommend that
the Council renew its delegation to staff to manage those other appeal points at their
discretion. The clearly preferable way to do that would be by agreement with the other parties
rather than needing to take those other points to a hearing of the Environment Court.

3. Staff Recommendations
That in relation to the Council’s Environment Court appeal ENV-2015-CHC-065, the Council:

1. Resolves to request staff to withdraw the Environment Court appeals against the decline of
resource consents CRC150046 and CRC150047 for the harbour outfall pipeline and discharge.

2. Delegates authority to the General Manager City Services to make any decisions on resolution
of the other appeal points (which include agreements, hearings, or withdrawal).

3. Notes that discharge into the harbour remains one of the options being considered by the
Council for discharge of treated wastewater at Akaroa. It will seek a new resource consent if
that is its preferred option.

4. Requests the Chief Executive to make this report and resolution public when reasonably
practicable following this Council meeting.

4. Context/Background
Strategic Alignment
4.1 This report supports the Council's Long Term Plan (2018 - 2028):

4.1.1 Activity: Wastewater Collection, Treatment & Disposal

¶ Level of Service: 11.1.2.2 Council disposes of wastewater in a responsible manner -
Number of convictions regarding Council resource consents related to discharges
from the wastewater systems per year: 0.

Assessment of Significance and Engagement
4.2 The decision in this report is of low significance in relation to the Christchurch City Council’s

Significance and Engagement Policy.

4.3 The level of significance was determined by this being a decision about the reasonableness
and feasibility of continuing with an appeal. It is not a substantive decision determining or
influencing the Council’s future decision on its preference for wastewater disposal at Akaroa.

5. Options Analysis
Options Considered
5.1 The three options are described above. The option recommended in this report is the sole

reasonably feasible one.

https://ccc.govt.nz/the-council/plans-strategies-policies-and-bylaws/plans/long-term-plan-and-annual-plans/ltp/
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6. Community Views and Preferences
6.1 Community views and preferences have not been sought. This decision concerns the

reasonably feasibility of pursuing an appeal seeking consent for a discharge option that the
Council has not re-confirmed its decision to pursue.

7. Legal Implications
7.1 The legal context is described throughout this report.

8. Risks
8.1 If the future Council decision on its preferred options is to still seek a resource consent for

discharge into the harbour then this will be by a fresh resource consent application. That may
be a more costly process than continuing with the appeal. However, as continuing with the
appeal is not now a reasonably feasible option, that risk cannot be avoided. Moreover, new
costs arising from changes to the application would undoubtedly be required due to new
opportunities and options relevant to the harbour discharge, and other steps could be taken
by the Council to reduce those possible costs of the new application.

9. Next Steps
9.1 Staff will amend the appeal to withdraw the parts of the appeal in relation to discharge into

the harbour and will pursue resolution of the other appeal points. Staff will continue to pursue
detailed investigation of other options that avoid discharge into the harbour.

Attachments
No. Title Page

A Council's Appeal ENV-2015-CHC-065 5

Confirmation of Statutory Compliance
Compliance with Statutory Decision-making Requirements (ss 76 - 81 Local Government Act 2002).
(a) This report contains:

(i) sufficient information about all reasonably practicable options identified and assessed in terms
of their advantages and disadvantages; and

(ii) adequate consideration of the views and preferences of affected and interested persons
bearing in mind any proposed or previous community engagement.

(b) The information reflects the level of significance of the matters covered by the report, as determined
in accordance with the Council's significance and engagement policy.

Signatories
Authors Bridget O'Brien - Manager Planning & Delivery

Brent Pizzey - Associate General Counsel

Approved By David Adamson - General Manager City Services
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